
























































































































1/25/13 
 

1 
 

ANALYSIS AND DISCUSSION OF ADMINISTRATION’S 

PROPOSED 2013 WORKERS’ COMPENSATION REFORM BILL 

  

I. THE ADMINISTRATION’S BILL WILL REVERSE THE STEADY DECLINE OF 
LITIGATION EXPERIENCED SINCE 2004 AND INCREASE LITIGATION COSTS AND 
DELAYS.  

• The Consultants’ report stated among the most frequently cited problems in the 
Tennessee workers’ compensation system is the role of the court system in 
workers’ compensation because the system is seen by critics as “too litigious” 
and unpredictable and the system is seen as inefficient and taking too long and 
requiring too many processes.  Since the enactment of the Reform Act of 2004, 
this is simply not true:   

 The number of trials of workers’ compensation cases has 
decreased 74.4% since Calendar Year 2005.  In CY2005 (the first 
full calendar year after the enactment of the 2004 Reform Act) 
there were 285 workers’ compensation trials reported via the 
required Statistical Data Form.  In CY2011, that number had 
dropped to 73. 

 The number of lawsuits filed and then settled prior to a trial has 
decreased 71% since CY2005.  In CY2005 there were 2509 
lawsuits filed and then settled after a complaint was filed.  In 
CY2011 that number was 724. 

 Therefore, after the 2004 Reform Act that required exhaustion of 
the administrative process of a benefit review conference 
(mediation) before suit could be filed, the total number of filed 
complaints in a circuit or chancery court dramatically decreased 
from 2794 to 797, which is a reduction of 71.5%. 

 Trials were utilized to conclude cases in 0.9% of cases in 2011 and 
have been between .09% and 1.3% of cases since 2008. 

 The percent of Department of Labor approved settlements where a 
complaint has not been filed increased from 71% in 2005 to 99% 
in 2011. 

 Source:  “Tennessee Workers’ Compensation Data – Calendar 
Years 2002-2011” – Advisory Council on Workers’ 
Compensation, published August 2012. 

• The proposed bill creates a “Court of Workers’ Compensation Claims” - defined 
as the “adjudicative function within the division of workers’ compensation”- 
which has original and exclusive jurisdiction over all contested claims for 
workers’ compensation benefits.  Thus, while the current statutory scheme 
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establishes an informal system of benefit review conferences (mediation) that 
does not require a “clerk of the court” to manage all the formal pleadings, etc., 
the proposed bill will lead to formal hearings on many more issues and claims 
than are now filed in the circuit and chancery courts.  In fact, the Consultants' 
report described these hearings as covering all workers’  compensation issues, 
such as compensability, disability, treatment, return-to-work, impairment 
payment, penalties, and enforcement actions, such as for failure to insure. 

• The Consultants’ report noted that administrative changes within the Division of 
Workers’ Compensation made in 2012 show real improvements in resolving 
disputes.  However, these changes have not been allowed sufficient time to 
determine if they will further reduce the number of actual claims that result in 
disputed issues.   

 

II. THE ADMINISTRATION’S BILL FAILS TO ADDRESS KNOWN AND 
STATISTICALLY SUPPORTED COST DRIVERS AND STRENGTH OF CURRENT 
BUSINESS CLIMATE  

• Medical benefits constitute 67% of the total benefit costs in Tennessee compared 
to 58% of regional states including Alabama, Arkansas, Georgia, Kentucky, 
Mississippi, North Carolina and Virginia and 59% nationwide.  Source:  NCCI, 
Tennessee State Advisory Form 2012, September 5, 2012. 

• The average medical cost per closed case in 2011 was $21,864.11.  Source: 2012 
Advisory Council on Workers’ Compensation Statistical Report, page 16. 

• 77.3% of Tennessee workers’ compensation claims are medical claims only.  
Source: NCCI, Tennessee State Advisory Form 2012, September 5, 2012, page 
46. 

• Indemnity costs continue to decline in Tennessee.  The average indemnity cost is 
lower than the region and county-wide.  Source: NCCI, Tennessee State Advisory 
Form 2012, September 5, 2012, page 55. 

• The Tennessee medical fee schedule is substantially higher than the average fees 
paid in 42 other states included in a study reported in the 2009 Workers’ 
Compensation Research Institute Report. 

• Temporary indemnity benefits have continued to rise since 2002.  In 2011, the 
average TTD paid was $10,241.56.  Source: WCAC August 2012 Statistical 
Report.  Undoubtedly, one of the primary drivers of this increase in TTD is the 
increasing abuse of the utilization review process by insurers which delays the 
delivery of medical care to the injured worker and lengthens the number of weeks 
an injured worker stays out of work. 
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III.  THE ADMINISTRATION’S BILL ADOPTS A STANDARD OF INJURY 
CAUSATION THAT IS MORE RESTRICTIVE THAN THE COMMON LAW IN 
TENNESSEE AND REQUIRES APPORTIONMENT WHICH THE COURTS OF 
TENNESSEE HAVE LONG RECOGNIZED AS AN IMPRACTICAL AND IMPOSSIBLE 
MEDICAL/LEGAL CONCLUSION. 

• In a Tennessee personal injury claim, the injured person must prove an accident 
proximately caused (more probably than not) the injury/damages.  The causation 
standard for workers' compensation injuries that is enacted by this bill is a higher 
standard of proof than is required in a personal injury claim. 

• The injured employee is required to prove he/she suffered an injury that arose 
primarily out of and in the course and scope of employment.  

• To prove this, a physician must testify that it is more likely than not, considering 
all causes, as opposed to speculation or possibility [i.e., definition of  "shown to a 
reasonable degree of medical certainty"] that the employment contributed more 
than 50% in causing the death, disablement, or need for medical treatment. 

• The average age of workers involved in workplace injuries in Tennessee has 
consistently increased since 2002 when the average injured worker was 41.8 years 
of age.  In 2011, the average age of an injured worker was 46.4, or 10% higher. 

• The average age of injured workers has increased nearly 5 years since 2002. 
• As this trend continues and the average age of injured workers continues to rise, 

there will be more and more opportunities for insurance companies to deny 
coverage to aged workers who statistically have pre-existing medical conditions 
including degeneration of joints and spines.  Increased denials of benefits for 
those aged workers will increase litigation. 

 

IV. THE ADMINISTRATION’S BILL WILL SHIFT RESPONSIBILITY FOR WORK-
RELATED ACCIDENTS/INJURIES FROM RESPONSIBLE INSURERS/EMPLOYERS TO 
TENNESSEE TAXPAYERS. 

• In 1919, when the workers' compensation law was first enacted, the General 
Assembly determined the statute to be remedial - to be given an equitable 
construction by the courts.  The Supreme Court has continually recognized the 
strong public policy set forth by this statute - that the intent of this provision is to 
burden industry (business) and their insurers with the responsibility of industrial 
accidents (work-related injuries/diseases) so as to relieve society of that 
obligation. [See, TCA §50-6-116] 

• While the first stated goal of the Consultants' report (page 11) is "to recommend 
changes that would make Tennessee more competitive as a place to do business", 
the focus appears to be solely on lowering costs for employers in Tennessee at 
any cost, including abandoning decades of sound public policy - that responsible 
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Tennessee employers - NOT THE TAXPAYERS OF TENNESSEE - should bear 
the cost of work-related injuries. 

 

V. THE ADMINISTRATION’S BILL ABANDONS ASSESSING AN INDIVIDUAL’S 
VOCATIONAL DISABILITY AS A PUBLIC POLICY AND ADOPTS A COMMUNITY OR 
UNIFORM LOSS OF USE STANDARD. 

• This new provision for "permanent partial disability" eliminates any incentive for 
the pre-injury employer to bring the employee back to work - one of the best 
provisions of the Tennessee workers' compensation law since enacted in 1992. 

• Based on current available data, the “PPD” adjustment factor for “unemployment 
rate” would apply to 1% of Tennessee’s working population contained in 4 
counties and would exclude 99% of Tennessee’s working population. 

• The “PPD” adjustment factor for “education” in Section 52, page 30 of the Bill 
will only apply currently to 12.5% of the workforce based on 2011 data. 

• In the AMA Guides, Sixth Edition, it is clearly stated, “In disability evaluation, 
the impairment rating is one of several determinants of disablement” (page 6 – 
left column).  That same page contains the following in the Christopher Reeve 
(Superman) example, “a given physical impairment can be highly disabling in one 
vocational context and virtually non-disabling in another.” 

• Under current Tennessee case law indemnity compensation is paid on the basis of 
loss of earning power after consideration of the employee's age, skills, education, 
job training, job opportunities, etc.  The bill replaces this with a system based 
almost solely on a non-treating doctor's opinion as to permanent impairment. 

• PPD benefits is really a misnomer.  The employee is actually receiving 
IMPAIRMENT BENEFITS.  See Section 52 (pages 33-34) of the bill which 
states "all cases of permanent partial disability shall be apportioned to the body as 
a whole, which shall have a value of four hundred fifty (450) weeks, and there 
shall be paid compensation to the injured employee for the proportionate loss of 
use of the body as a whole resulting from the injury".  [Emphasis added.] 

• Although contained in as section titled "Permanent Partial Disability", according 
to Section 52 (page 29) of the bill the employee is to receive payment for the loss 
of use of the body as a whole at the time the employee reaches MMI as 
determined by the employee's attending physician.  However, an impairment 
rating by a rating physician must be made first before the amount of "PPD 
benefits" can be determined.  The rating physician determines the degree of 
permanent impairment as a result of the injury based on the AMA Guides, 6th 
Edition BUT excluding consideration complaints of pain even if the Guides do 
consider pain in the rating.  [See Section 24 of the bill, page 25.] This opinion is 
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presumed to be accurate and can be rebutted only by clear and convincing 
evidence.   

• Apparently, according to the bill, the employee is to receive these "PPD - loss of 
use benefits" for a specific period of time calculated by multiplying the 
percentage of impairment by 450 weeks.  [NOTE:  It would appear a judge's order 
will pay out these benefits weekly, not in a lump sum, although there is no 
specific language to that effect.]   

• The employee may petition for "increased benefits" at the end of the time period 
for which the employee received the "loss of use" original awarded PPD, IF the 
employee has not returned to work with ANY employer or has returned to work 
with ANY employer and is receiving wages/salary less than 100% of the pre-
injury employer wages/salary as of the date of injury.  Under those circumstances, 
the proportionate loss of use of the body [assumed to be the original PPI] as a 
whole is multiplied by specified factors taking into account physical exertion, 
education and unemployment rate.  [NOTE:  This appears to be an area may 
require expert testimony regarding physical exertion.]To receive these "increased 
benefits" the employee must file a new petition for benefit determination no more 
than 30 days before the period of time calculated for "LOSS OF USE/PPD 
BENEFITS" expires or within 1 year of the loss of employment, whichever is 
later.  The "LOSS OF USE/PPD BENEFITS" received at MMI/PPI determination 
are subtracted from these "increased benefits". 

• Since 2002, the percentage of Tennessee’s workforce that has less than a high 
school education has decreased by 35% from 19% to 12.5%.  Since 2006, there 
has been a steady trend of increase in the education of Tennessee’s workforce 
which, by natural extrapolation, will mean that over time the “education” 
adjustment factor will apply to less and less of Tennessee’s workforce. 

• According to Tennessee Department of Labor 2011 Labor Force Estimates 
Summary-Tennessee, Annual Average 2011 (www.tn.gov/labor-
wfd/lmi/laborforce2011.pdf), published March 15, 2012, the average Tennessee 
unemployment rate was 9.2%.  The adjustment factor for “unemployment rate” 
contained in Section 52, page 31 of the Bill adjusts upward 1.4 if the county 
where the employee resided on the date of injury was 3 percentage points greater 
than the most recent yearly average unemployment rate in Tennessee and 1.3 for 
unemployment rate in the county where the employee resided on the date of the 
injury if the unemployment rate is 2 percentage points greater than the recent 
yearly average. 

• The most recent county unemployment rates in Tennessee are for November 
2012.  If you assume the Administration’s Bill were in effect now, only workers 
injured in Obion and Scott Counties would qualify for the 1.4 adjustment factor.  
The lower adjustment factor would be applicable in only Lauderdale and Pickett 
Counties.   

http://www.tn.gov/labor-wfd/lmi/laborforce2011.pdf
http://www.tn.gov/labor-wfd/lmi/laborforce2011.pdf
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• Information taken from Labor Force Estimates-United States and Tennessee, 
released 1:30 p.m. CST on December 27, 2012 (http://www.tn.gov/labor-
wfd/labor_figures/labornov12.pdf). 

• Of the 2,866,500 working Tennesseans in November 2012, only 28,420 work in 
Lauderdale, Obion, Pickett and Scott Counties. 

• By contrast, 43% or 1,238,270 working Tennesseans are located in Davidson, 
Hamilton, Knox, Rutherford, and Shelby Counties.  Those 5 counties November 
2012 unemployment rate averaged 6.1%, far below the most recent published 
annual unemployment rate for Tennessee. 

 

VI. THE ADMINISTRATION’S BILL’S ABANDONMENT OF THE TRADITIONAL 
TENNESSEE PPD SYSTEM OF ASSESSING AN INDIVIDUAL’S VOCATIONAL 
DISABILITY RESULTS IN THE OMMISSION FROM FAIR COMPENSATION OF A 
TREMENDOUSLY HIGH NUMBER OF INJURIES WHICH HISTORICALLY RESULT IN 
SIGNIFICANT NON-EXERTIONAL RESTRICTIONS. 

• Under the proposed reforms, the “physical exertion” adjustment factor contained 
in Section 52, page 30 of the Bill, allow for an adjustment factor for lifting 
restrictions which impact the classification of available jobs to the employee. 

• The physical exertional factor is not applicable to many injuries which occur 
routinely in Tennessee based upon our industry and workforce.  For instance, 
head trauma including concussion and post-concussion syndrome, seizure 
disorder, lung conditions such as occupational induced asthma, lung cancer, 
mesothelioma and others, ear disorders including vertigo and Meniere’s disease, 
psychiatric disorders such as PTSD, anxiety and depression, chemical exposure, 
development of allergies, heart attacks are a few examples of the type of injuries 
which typically result in severe, serious non-exertional limitations and restrictions 
which often preclude an employee from returning to his pre-injury career or long 
term occupation. 

• Some physical injuries, including back injuries and knee injuries, often result in 
positional change requirements such as alternating sitting and standing or no 
crouching, crawling, climbing, etc. 

• Under the proposed reforms, serious restrictions in these areas would result in no 
adjustment whatsoever even when the employment is lost as a direct result of the 
injury if the worker is in the 87.5% of Tennessee workers who has a high school 
education and is in the 91 counties which would not qualify for the 
unemployment factor.  Serious injuries would result in an impairment rating only 
loss of use payment or compensation even though the vocational disability far 
exceeds the impairment rating. 

 

http://www.tn.gov/labor-wfd/labor_figures/labornov12.pdf
http://www.tn.gov/labor-wfd/labor_figures/labornov12.pdf
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VII. THE ADMINISTRATION’S BILL ELIMINATES A PHYSICIAN’S INDEPENDENT 
MEDICAL JUDGMENT AS THE STANDARD OF TREATMENT FOR INJURED 
WORKERS AND ADOPTS A STATE GOVERNMENT IMPOSED STANDARD OF 
MEDICAL TREATMENT AND LIMITS WORKERS’ ACCESS TO MEDICAL BENEFITS. 

• Section 37 (page 20-23) of the bill changes current law regarding how an injured 
employee receives medical benefits. 

• The employer is required to designate a group of 3 or more reputable physicians, 
surgeons or specialty practice groups - without a direct business relationship - 
when the employee has suffered an injury AND expressed a need for medical 
care.  That panel is to be in employee's county of residence if available and if not 
then the employer is required to provide list of 3 within 100 miles of employee's 
county of residence.  [NOTE:  there is no definition provided for "specialty 
practice groups".] 

• The injured employee selects one physician from the list of 3 and that doctor 
becomes the "attending physician".  [NOTE:  Under the section of the bill related 
to the selection of the PPI rating physician, the term "treating physician" is used.] 

• The "attending physician", when necessary, shall make all referrals to a specialist 
physician or surgeon and immediately notify the employer.  The employer is 
deemed to have accepted the referral unless the employer - within 3 business days 
- provides the employee a panel of 3 or more reputable physicians, surgeons or 
specialty practice groups, without a direct business relationship and employee 
MUST choose the from this list for further treatment.  [NOTE:  the bill does not 
state whether this referral physician becomes the "attending physician".] 

• The employee is entitled to a second opinion on the issue of surgery and diagnosis 
- when the "attending physician" refers the employee - from the same panel 
submitted by the employer.  [NOTE: The bill does not specify which panel, the 
original one, or the second one produced after a referral the employer did not 
accept.]  The decision of the employee to obtain a second opinion DOES NOT 
change the selection of the "attending physician".  

• The bill does not give the division of workers' compensation or the workers' 
compensation judge the authority/power to approve a change of "attending 
physician" if requested by the employee and does not give the authority/power to 
determine a panel does NOT meet the requirements of the statute. 
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VIII. THE ADMINISTRATION’S BILL ELIMINATES INDEPENDENT JUDICIAL 
REVIEW AND SUBSTITUTES IN ITS PLACE AN UNKNOWN, UNDEFINED, 
EXECUTIVE-DRIVEN AND CONTROLLED BUREAUCRATIC REVIEW FORMAT. 

• Although established as wholly separate from the court of workers' compensation 
claims with 3 members appointed by the Governor, the Administrative Review 
Board does not fulfill any mandatory appellate function.  Review by the Board is 
a permissive - not mandatory - review of interlocutory and final orders of the 
workers' compensation judge. 

• Since the parties are free to appeal any decision of the workers' compensation 
judge to the Supreme Court, it is doubtful the Administrative Review Board will 
be effective in assisting the parties in a timely redress if the issues.'  

• The bill (Section 88, page 58) creates a presumption that the findings and 
conclusions of the workers' compensation judge are correct, unless the 
preponderance of the evidence is otherwise.  [Note:  The bill does not state 
"findings of fact and conclusions of law".] 

• The Administrative Review Board may reverse, modify, or remand the decision 
of the workers' compensation judge because the workers' compensation judge's 
decision under certain criteria, which are identical to the standard of review 
established in the UAPA for review of an agency decision by the Davidson 
County Chancery Court. 

• The Administrative Review Board's decision on appeal of an order for temporary 
benefits shall not constitute a final order.  If the appeal is related to permanent 
disability or medical benefits, the Review Board apparently must certify the 
workers' compensation judge's order or REMAND THE CASE. 

 
 
IX. THE ADMINISTRATION’S BILL ELIMINATES THE ROLE OF THE GENERAL 
ASSEMBLY IN SETTING THE WORKERS’ COMPENSATION PUBLIC POLICY OF THE 
STATE OF TENNESSEE. 
 

• The proposed reforms basically shift all legislative and judicial functions to an 
agency of the executive branch.  [It appears the intent of the proposed reforms is 
to strip the General Assembly of any role in the workers’ compensation system 
and place total control of the Tennessee workers’ compensation system from start 
to finish in an agency of the Executive Branch.] 

• Workers’ Compensation Division is given authority to enact the rules and 
regulations to establish the details of the day-to-day handling of workers’ 
compensation claims and to adjudicate those claims without any checks and 
balances currently in the Tennessee workers’ compensation system. 

• While the General Assembly has enacted standards for the discovery and 
evidence in civil matters, those Rules of Civil Procedure, Rules of Evidence and 
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rules of Appellate Procedure will no longer be applicable to a workers’ 
compensation claim. 

• The proposed reforms eliminate any independent review or appeal of a decision of 
the agency employee - the workers’ compensation judge.  There is no 
intermediate appeal to an independent entity after the agency employee decides a 
case.  Currently, the General Assembly has control over the qualifications of 
Circuit Court Judges and Chancellors; the General Assembly will lose that 
oversight when the Department is given complete authority to hire the workers’ 
compensation judges to hear contested workers’ compensation claims. 

• The General Assembly will lose control of important aspects of public policy 
when the Department is given such broad rulemaking authority - rules adopted by 
this Executive Branch Agency will go into effect even if the General Assembly 
disagrees with how the agency has interpreted the legislative intent. 
 

X. THE ADMINISTRATION’S BILL WILL NEEDLESSLY COMPLICATE THE 
DETERMINATION OF IMPAIRMENT RATINGS AND INCREASE MEDICAL COSTS 
AND EXTEND THE LENGTH OF THE CLAIM EXPERIENCE. 
 

• Section 42, pages 23-26 of the proposed bill dramatically changes the way 
impairment ratings are given to injured workers in Tennessee.  The system 
established in this draft of the legislation creates a quasi-MIRR program before 
there is a dispute regarding the impairment rating. 

• The proposed bill requires the impairment rating to be given by a physician on the 
administrator’s medical impairment rating registry.  The authorized treating 
physician can only give an impairment rating if he/she is on the registry and 
obtains written consent from the employee to provide the impairment rating.   

• The proposed new evaluation process creates a requirement that an impairment 
rating evaluation be conducted even though 77% of all cases in Tennessee are 
medical only claims according to the NCCI, Tennessee State Advisory Form 
2012, September 5, 2012 Report, page 46.  This requirement will add substantial 
medical costs to the Employer (as detailed below) and delay the resolution of 
every claim. 

• The proposed new evaluation process will require all impairment relevant medical 
records to be gathered and forwarded to the evaluating physician to review prior 
to the evaluation.  This process could take weeks, or even months, to complete, 
adding more costs and delay. 

• If the treating physician is not on the MIR registry, or the employee refuses to 
consent to the treating physician performing the impairment rating evaluation, 
then the parties are allowed to agree upon a physician to perform the rating.  If no 
agreement can be reached, a panel of three physicians randomly selected from the 
registry will be provided. 
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• The employer, like the current MIRR, is permitted to first strike one of the three 
physicians and the employee is required to choose from the remaining two 
physicians. 

• The proposed legislation provides that the “scheduling of the evaluation shall 
occur within time limits and according to procedures promulgated by the 
administrator by rule.”  There will be a definite delay in time between the release 
of the employee at maximum medical improvement and the scheduling of the 
employee with the impairment rating doctor.  This will add time and delay to the 
current system. 

• The proposed legislation provides that compensation for the selected registry 
physician “shall be determined according to rules promulgated by the 
administrator and the employer shall pay the compensation.”  Currently, for a 
physician selected from the MIR registry, the fee for performing the impairment 
rating evaluation is set by rule at up to $1,000.00 (if the report is provided in 30 
days) pursuant to 0800-02-20-.07.   

• The impairment rating of the selected registry physician is given a presumption of 
correctness that can only be overcome by clear and convincing evidence.  Both 
Employees and Employers agree that currently MIRR doctors perform less than 
accurate and less than thorough evaluations.  However, based on the development 
of the case law in the area, the heightened presumptive standard is virtually 
impossible to overcome by either employers or employees.   

• In CY2011, 80.7% of cases were settled using only one (1) permanent partial 
impairment rating.  Source: Advisory Council on Workers’ Compensation, 
Statistical Report, August 2012. 

• For calendar years 2002 through 2010, on average, over 81% of cases were settled 
or resolved using only one (1) permanent partial impairment rating. 

• Accordingly, from CY2002 through CY2011, 81% of all cases resolved using 
only one (1) permanent partial impairment rating. 

• In CY2011, only 17% of cases resolved with 2 impairment ratings and less than 
3% of cases resolved with 3 or more impairment ratings.  Source: Advisory 
Council on Workers’ Compensation, Statistical Report, August 2012. 

• In CY2011, 2,116 cases involving permanent partial impairment for body as a 
whole injuries resulted in an average impairment rating of 7.3% when the 
employee returned to work.  Source: Advisory Council on Workers’ 
Compensation, Statistical Report, August 2012. 

• In CY2011, 1,421 cases involving permanent partial impairment for body as a 
whole injuries resulted in an average impairment rating of 11% when the 
employee did not return to work.  Source: Advisory Council on Workers’ 
Compensation, Statistical Report, August 2012. 

• In CY2011, 687 cases involving permanent partial impairment for arm injuries 
resulted in an average impairment rating of 5.9% when the employee returned to 
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work.  Source: Advisory Council on Workers’ Compensation, Statistical Report, 
August 2012. 

• In CY2011, 198 cases involving permanent partial impairment for arm injuries 
resulted in an average impairment rating of 10.3% when the employee did not 
return to work.  Source: Advisory Council on Workers’ Compensation, Statistical 
Report, August 2012. 

• In CY2011, 995 cases involving permanent partial impairment for leg injuries 
resulted in an average impairment rating of 7.5% when the employee returned to 
work.  Source: Advisory Council on Workers’ Compensation, Statistical Report, 
August 2012. 

• In CY2011, 326 cases involving permanent partial impairment for leg injuries 
resulted in an average impairment rating of 11.4% when the employee did not 
return to work.  Source: Advisory Council on Workers’ Compensation, Statistical 
Report, August 2012. 

• Since CY2004, there has been a steady decline in the average permanent partial 
impairment rating assigned to injured Tennessee workers for body as a whole 
injuries.  This data overlaps the 5th and 6th Editions as the 6th Edition is effective 
for any injury which occurred after January 1, 2008.  In CY2004, the average 
whole person impairment rating assigned to employees who returned to work was 
20%.  It has declined every year since 2004 to a low in CY2011 of 11.8% which 
is a reduction of 41%.  Source: Advisory Council on Workers’ Compensation, 
Statistical Report, August 2012. 

• Since CY2003, there has been a steady decline in the average permanent partial 
impairment rating assigned to injured Tennessee workers for arm injuries.  This 
data overlaps the 5th and 6th Editions as the 6th Edition is effective for any injury 
which occurred after January 1, 2008 and also includes the 2004 reform which 
applied the 1.5 cap to arm injuries.  In CY2003, the average arm injury 
impairment rating assigned to employees who returned to work was 19.1%.  It has 
declined every year since 2003 to a low in CY2011 of 8.4% which is a reduction 
of 56%.  Source: Advisory Council on Workers’ Compensation, Statistical 
Report, August 2012. 

• For CY2011, there were 7,892 concluded workers’ compensation claims which 
represented the continuation of a steady decline since the 2004 reforms and was 
the lowest number of concluded cases reported since the 2004 reforms.  If the 
MIR registry physician was utilized in those cases to determine the impairment 
rating under the proposed bill at the current compensation rate established by the 
Department, employers would pay $7,892,000.00 to obtain impairment ratings, 
even though in 81% of cases there is only 1 impairment rating ever assigned. 
Source: Advisory Council on Workers’ Compensation, Statistical Report, August 
2012. 
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• According to Department of Labor data, for fiscal year 2010/11, there were 
61,411 medical only claims and for fiscal year 2011/12 there were 60,541 medical 
only claims in Tennessee.  Under the proposed legislation, the medical only 
claimants will be entitled to a formal impairment rating evaluation from a registry 
physician at the expense of the employer.  These additional, perhaps unwarranted 
evaluations could unnecessarily cost employers millions of dollars.  

• Even if the administrator lowers the compensation paid for evaluations by half to 
$500, the additional costs to employers could be $30 million dollars.  If the 
administrator lowers the compensation paid for evaluations by three-quarters to 
$250, the additional costs to employers could be $15 million dollars.   

• The first strike provision granted the Employer regarding the impairment rating 
panel gives the Employer a distinct procedural advantage over the Employee 
because the Employer is permitted the right to preclude certain reputable and 
qualified physicians from ever rating its employees.  A more balanced approach is 
to simply allow employees to choose from the impairment list the same as they do 
from the treating doctor list.  

 
 
XI. THE ADMINISTRATION’S PROPOSED LEGISLATION OVERLOOKS CRITICAL 
AREAS OF CHANGE THAT WOULD CREATE A MORE BALANCED BILL AND 
SAVINGS TO THE BUSINESS COMMUNITY. 
 

A. Reducing Return to Work Multiplier and Keeping Current PPD System Otherwise 
 
A decrease in the multiplier for return to work from 1.5 to 1.0 would result in millions of 
additional dollars of savings to business and insurance according to data from the work 
comp advisory council’s August, 2012 report.  61% of workers who suffered permanent 
injuries to the body as a whole returned to work in 2011; 75% of workers who suffered 
permanent arm injuries returned to work in 2001 and 75% of workers with permanent leg 
injuries returned to work in 2001.  A reduction of the multiplier on return to work cases 
only would result in real savings to employers and real savings to business.  
 
The proposed reforms departure from the vocational disability platform embedded in 
Tennessee Public Policy for over 90 years to an impairment loss of use system leaves 
injured workers who are unable to return to work without balanced compensation for the 
loss.  The limited adjustment factors contained in the Administration’s Bill is not 
consistent with our neighboring States.  If an employee is not returned to work, allowing 
the current 6 times multiplier system to stay in place would give flexibility to the 
Workers’ Compensation Judges to establish fair compensation based upon traditional 
factors understood by employees and employers.  Even though the 6 times multiplier is 
available in the current system, it is important to note that the average multiplier used in 
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whole person injuries where there is no return to work was 3.2 in 2011, 2.9 for arm 
injuries in 2011 and 3.2 for leg injuries in 2011.  
 

B. If proposed reforms adjustment factors remain, consider meaningful additions: 
 

• It is undisputed that serious work place injuries impair the level of function of 
some workers and preclude a return to the physical capacity to perform the type of 
work the employee performed at the time of the injury.  In situations where an 
employee is unable to return to the same type of work he did before the injury, 
consider the following addition to the proposed reforms: 

If, due to an injury, an employee does not retain the physical capacity to 
return to the type of work that the employee performed at the time of the 
injury, the benefit for permanent partial disability shall be multiplied by 
three point five (3.5) times the amount otherwise determined under 
paragraph 3(A)(i).   

• Consider adding an adjustment factor for an OSHA violation that leads to an 
injury to a worker.  Such as: 

 if, it is determined by the Tennessee Occupational Safety and Hazard 
Administration that the employer was guilty of a single safety violation 
which was a proximate cause of the worker’s injury, the benefit for 
permanent partial disability shall be multiplied by two (2) times the 
amount otherwise determined under paragraph 3(A)(1) of this subsection; 
if it is determined by the Tennessee Occupational Safety and Hazard 
Administration that the employer was guilty of two or more safety 
violations which were the proximate cause of the worker’s injury, the 
benefit for permanent partial disability shall be multiplied by three (3) 
times the amount otherwise determined under paragraph 3(A)(1) of this 
subsection. 

• Recognizing that advancing age negatively impacts an employee’s post-injury 
earning capacity and job opportunities, consider adding an adjustment factor for 
age such as:  

(d) Age: One and seventy-five one hundredths (1.75) if the employee was 
age 60 or older at the time of maximum medical improvement; One and 
six tenths (1.6) if the employee was age 50 or older, but less than 60 at the 
time of maximum medical improvement; or One and four tenths (1.4) if 
the employee was age 40 or older but less than 50 at the time of maximum 
medical improvement.  

 
C. The proposed reforms create the Courts of Workers’ Compensation and gives the 

Administrator the authority to adopt rules to govern contested matters.   
 



1/25/13 
 

14 
 

• In order to create a fair and uniform process consistent with other Courts in the 
State, consider adopting the Rules of Civil Procedure, the Rules of Evidence, and 
the Rules of Appellate Procedure.  

• The concern here is that the Administrator is give the authority to appoint and 
remove Workers’ Compensation Judges.  

 
D. In section 6 of the proposed reforms, page 7, “Mental Injury” is defined.  The definition 

in the proposed reforms contains a subtle, yet dramatic change in the definition of mental 
injury which existed for many years in Tennessee.  The phrase, “or an identifiable work-
related event resulting in a sudden or unusual mental stimulus” is changed to state, “or an 
identifiable work-related event resulting in a sudden or unusual trauma.”  That change is 
dramatic and will result in additional litigation.   

 
E. Section 37 of the Administration’s Bill on pages 20-21, when a doctor chosen from a 

provided panel makes a referral to “a specialist physician or surgeon” the employer is 
allowed to provide a panel instead of accepting the doctor to whom the paneled doctor 
made the referral.  Consider requiring the panel to include the specific doctor chosen by 
the referring physician.   

  
 



January 22, 2013 
Workers’ Compensation Bill Summary 
 

Governor Haslam released the proposed legislative overhaul of Tennessee’s Workers’ 
Compensation system this past week.  In its current form the draft bill seeks to 
accomplish three primary objectives: 
 

• Enact a major reconstruction of the Labor and Workforce Development’s 
Division of Workers’ Compensation. 

• Enact the simplification of complex systems of compensation. 
• Enact the decrease of broad and expansive interpretations of workers’ 

compensation coverage. 
 

The bill seeks to circumvent the judicial branch and create an executive judiciary 
which possesses final authority on workers’ compensation disputes (except appeals to the 
Supreme Court of Tennessee).  It also seeks to lessen the number of disputes and allow 
parties to reach a quick remedy by simplifying the workers’ compensation laws.  Finally, 
in an attempt to provide greater certainty and consistency for all parties involved, the 
proposed legislation seeks to redefine the applicable interpretations for workers’ 
compensation disputes.  
 
I.  Overview  
 
 A. Criticisms of the Current System 
 

Critics of the current system argue that it is “too litigious,” because it uses the 
court system to remedy compensation disputes.  Many practitioners criticize the system 
as too complicated because it requires employers to exhaust the administrative process 
through the Tennessee Department of Labor before receiving a final judgment from the 
courts.  Others accuse the trial courts of disparate application of the law and wildly 
irregular judgments.  This led the Supreme Court of Tennessee to describe the process as 
“a race” by attorneys to “secure perceived procedural advantages” among judges from 
across the state.  
 
 B. The Proposed Legislation 
 

The proposed legislation completely rewrites TCA §50-6-2371.  It creates a sub-
division within the Tennessee Department of Labor called the division of workers’ 
compensation.  The legislation also creates the court of workers’ compensation claims in 
the division of workers’ compensation, “which shall have original and exclusive 
jurisdiction over all contested claims for workers’ compensation benefits.”  This change 
will allow control for any claim of workers’ compensation benefits concerning an injury 
to the division of workers’ compensation.  This effectively removes the judicial branch 
                                                 
1 The bill proposes a title of “Workers’ Compensation Law” and states that the chapter would control all 
claims for workers’ compensation benefits for an injury when the date of injury is on or after January 1, 
2014. 



 2 

from workers’ compensation disputes altogether.  Under the proposed legislation, all 
complaints, administrative procedures, mediation, filings for dispute, judgments, 
hearings, trials, final orders, and first level of appeal will be under the authority of the 
division of workers’ compensation. 
 
II. The Proposed Overhaul to the Current Workers’ Compensation System 
 
 A. Creating the New Division of Workers’ Compensation 
 

The proposed legislation trifurcates the substantive departments within the 
Tennessee Department of Labor and Workforce Development into three divisions: (1) the 
division of workers’ compensation; (2) the division of employment security; and (3) the 
division of occupational safety and health (which remains under the control of the 
Commissioner of the Department of Labor and Workforce Development). The Bill 
clarifies that the workers’ compensation division operates as an autonomous unit and 
shall remain attached to the Department of Labor and Workforce Development for 
administrative purposes only.  
 
  1. Administration of Division of Workers’ Compensation 
 

Under the new system proposed by the legislation, the Governor will appoint an 
Administrator of the Division of Workers’ Compensation.  The Administrator must 
possess a minimum of seven (7) years “credible experience” in the field of workers’ 
compensation and will sit for a term of six (6) years, beginning on July 1, 2013.  The 
Governor retains the authority to remove the Administrator for nonperformance of duties 
and responsibilities.   
 

a. Inherent Powers of the Administrator 
 

The proposed legislation creates an incredibly powerful Administrator of the 
division of workers’ compensation.  The Administrator, responsible for administering, 
implementing, and enforcing all of the proposed provisions, will possess the authority to 
not only set the administrative rules of the new executive judiciary (i.e., where the courts 
will meet, when they will meet, and how often the courts will meet, etc), but the 
Administrator will also retain the authority to appoint the members of the court of 
workers’ compensation claims, including the workers’ compensation judges, the chief 
judge, the court clerk, the ombudsmen, and the workers’ compensation mediators.  
 

b. Responsibility of the Administrator  
 

The stated responsibility of the administrator is to not only, “protect the life, 
health, and safety of Tennessee’s workforce,” but to also, “ensure the continued viability 
of Tennessee’s business environment.” 

 



 3 

III. Simplification of the Compensation System 
 

The proposed legislation largely simplifies the workers’ compensation system by 
restructuring the system into and under the Tennessee Department of Labor and 
Workforce Development.  However, the proposed legislation also adds provisions to 
make the law more clear.  
 

A. Alternative Dispute Resolution - New Executive Positions Under the 
Proposed Legislation 

 
  1. Ombudsmen  
 

The Ombudsmen program seeks to provide parties without legal representation an 
avenue to resolve disputes by facilitating communication, educating parties as to their 
rights and obligations, and establishing a system for processing disputes.  The 
ombudsmen program will only be available to those individuals or organizations that are 
not represented by an attorney.  Furthermore, if any person or organization refuses to 
cooperate with services provided by the ombudsmen, the division will have the authority 
to assess civil penalties against the party which refused. 
 

a. Administration of Ombudsmen 
 

The administrator of the division of workers’ compensation shall adopt rules and 
regulations consistent to fulfill the purposes of the ombudsmen program.  These rules will 
likely develop over the first six (6) months to one (1) year after the Governor appoints the 
first Administrator on July 1, 2013. 
   
  2. Workers’ Compensation Mediators 
 

The Workers’ Compensation Mediators will be vested with the authority to 
mediate all disputes between parties related to resolving a claim for workers’ 
compensation benefits.  If the parties settle the matter at mediation, the mediator must 
reduce the settlement to writing and require both parties sign the document.  The 
mediation will be finalized once the workers’ compensation judge approves the 
settlement.  

 
As a predicate to a hearing before a workers’ compensation judge, the mediator 

must issue a “written dispute certification notice setting forth all unresolved issues for 
hearing before a workers’ compensation judge.”  Any unresolved matter not included on 
the dispute certification notice will not be heard by the workers’ compensation judge 
unless a party meets certain criteria.  

 
After the mediator issues the certification notice, the clerk of the court of workers’ 

compensation claims must issue notice to all parties identifying the judge to whom the 
division assigned the claim and the procedure for scheduling and preparing for a hearing. 
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Once a mediator issues a dispute certification notice, either party has sixty (60) 
days to file a request for hearing.  At the hearing, the employee shall bear the burden of 
proving each and every element of the claim by a preponderance of the evidence.  The 
decision of the workers’ compensation judge will become final and conclusive to all 
adjudicated matters thirty (30) days after the workers’ compensation judge enters the 
order. 
 

a. Administration of Workers’ Compensation Mediators 
 

The Administrator of the division of workers’ compensation shall adopt rules and 
regulations consistent to fulfill the purposes of the workers’ compensation mediators. 
 

B. Administrative Disputes 
 

1. Workers’ Compensation Judges 
 

The proposed legislation allows for the creation of Workers’ Compensation 
Judges under the sole administrative authority of the Administrator of the Division of 
Workers’ Compensation.  The Administrator retains the authority to appoint and remove 
workers’ compensation judges and shall “promulgate rules and regulations… in order to 
fulfill the purposes” of the court of workers’ compensation claims.  Judges shall be 
Tennessee licensed attorneys with at least five (5) years experience in workers’ 
compensation matters.  Judges will sit for six (6) year staggered terms.  

 
The Bill vests the workers’ compensation judges with all authority to hear and 

decide workers’ compensation disputes filed within the division of workers’ 
compensation.  The State will consider the Judges executive service employees.  The 
workers’ compensation judges will also retain the authority to order specific medical care 
and treatment, medical services, and/or medical benefits. 
  

2. Chief Judge of the Court of Workers’ Compensation 
 

The Administrator shall also appoint a Tennessee licensed attorney with seven (7) 
years experience in workers’ compensation matters. Along with performing the duties 
described above, the Chief Judge will administer the day to day operations of the court. 
 

3. Workers’ Compensation Hearing 
 

At the workers’ compensation dispute hearing before the judge, the employee 
shall bear the burden of proving each and every element of the claim by a preponderance 
of the evidence.  The decision of the workers’ compensation judge will become final and 
conclusive to all adjudicated matters thirty (30) days after the workers’ compensation 
judge enters the order. 
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4. Administrative Review Board 
 

The Governor will appoint three (3) qualified individuals to serve as judges on the 
Administrative Review Board.  Review Judges shall be Tennessee licensed attorneys with 
at least seven (7) years experience in workers’ compensation matters.  Judges will serve 
staggered six (6) year terms.  The legislation authorizes the Review Board to affirm, 
reverse, or remand the decision of the workers’ compensation judges.  

 
On appeal, the parties have fifteen (15) calendar days to file briefs with the 

Administrative Review Board.  Within forty-five (45) days after receiving an appeal of a 
final order of a workers’ compensation judge, the Administrative Review Board must 
issue an order affirming or denying the judgment.  If the Administrative Review Board 
affirms the workers’ compensation judge’s order, the decision becomes immediately 
appealable to the Supreme Court of Tennessee. 
 
IV. Decreasing Broad Interpretations of Workers’ Compensation Claims 
 

A. Clarifying Scope of Compensation Factors 
 

The proposed legislation makes seemingly small, but incredibly important 
changes to Tennessee law regarding how the new administrative system will rule on 
workers’ compensation cases.  In numerous cases, clarifications and the narrowing of 
legal language make broad interpretations less likely.  For example, in TCA §50-6-102, 
the code is amended to clarify definitions of “injury by accident” by adding: “primarily 
out of and in the course and scope of employment…”  It later clarifies the phrase to 
mean, “that it has been shown to a reasonable degree of medical certainty that the 
employment contributed more than fifty percent (50%)… of the accident….”  
 

B. Modifying “Liberal Construction” Interpretation 
 

The proposed legislation removes the provision for “equitable construction” of the 
law—which the Tennessee courts determined requires a “liberal and equitably 
constructed in furtherance of its purposes and in favor of compensation.”2  

 
The proposed legislation states, “the provisions of this Chapter shall not be 

remedially or liberally construed but shall be construed fairly, impartially, and in 
accordance with basic principles of statutory construction.  This Chapter shall not be 
construed in a manner favoring either the employee or the employer, and any court 
opinions, so far as they require a remedial or liberal constructions of the Workers’ 
Compensation Law, shall have no precedential value in the adjudication of workers’ 
compensation claims….”  
 

                                                 
2 Coleman v. St. Thomas Hosp., 334 S.W.3d 199 (Tenn. S. Ct. 2010) 
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C. Modifying Permanent Partial Disability (PPD) 
 

The proposed legislation creates a major overhaul of PPD.  The new legislation 
removes the “multiplier system”—a unique feature of Tennessee’s workers’ 
compensation laws.  Instead, it multiplies 66 2/3% of employee’s weekly wages for the 
proportionate loss of the use of the body as a whole resulting from the injury multiplied 
by the following factors (minus the amount of permanent disability benefits): 

 
• Measures of lost physical exertion - the proposed legislation’s formula 

is modeled after the Social Security Administration’s Physical 
Exertion Requirement. 1.25-1.5. 

 
• Education - lack of high school diploma or general equivalency exam. 

1.45. 
 
• Unemployment rate in the county where the employee resided on the 

date of injury. 1.3-1.4. 
 

D. Simplifying Employer Panel Selection Process 
 

In order to provide a more concise system of medical panel selection, the 
proposed legislation allows more certainty for the choice of employers.  The employer 
can set forth a list of three or more physicians, surgeons, or specially practice groups, 
from which the employee can chose one attending physician.  The employee will now be 
held to the choice of physician more firmly.  Any appeals on behalf of the employee will 
be reviewed by the workers’ compensation division.  Unlike the current law, employers 
will not be required to provide additional panels.   
  
V. Other Substantive Changes Relating to the Workers’ Compensation System 
 

A. Medical Payment Committee  
 
The proposed legislation will restructure the medical payment committee, which 

hears disputes on medical bill payments between providers and insurers and advise the 
administrator on issues relating to the medical fee schedule.  The restructuring allows the 
administrator to appoint all members. 

 
o Reduces the number of members from 15 to 7.  

 Three members representative of medical provider industry 
 Three members representative of workers’ compensation 

industry 
 The medical director (only voting to break tie) 

 
o Removes appointments by: 

 TN Medical Association (previously represented by 3 
members). 
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 TN Chamber of commerce & industry (2) 
 Associated builders & contractors (1) 
 TN AFL-CIO State labor council (3) 
 TN hospital association (3) 
 TN pharmacists association (1) 
 TN chiropractic association (1) 

 
B. Maximum Total Benefits 

 
Maximum total benefits increase for injuries occurring on or after January 1, 2014 

from 400 weeks times 100% of the state’s average weekly wage to 450 weeks times 
100% of the state’s average weekly wage. 

 
C. Establishment of a Permanent Impairment Rating Registry 

 
The Bill proposes the Administrator establish a permanent impairment rating 

registry, which consists of a group of physicians that retain the exclusive authority to 
assign permanent impairment ratings.   
 

The parties would attempt to independently agree on a physician from the 
registry; however, if the parties cannot agree on a physician, the Administrator’s 
Designee will provide a list of three (3) physicians randomly selected from the registry.  
The employer can strike one of the physicians from the panel and the employee can 
choose from the remaining two physicians. 
 

The written opinion of the impairment physician shall be presumed accurate; 
however, the proposed legislation provides that this presumption may be rebutted only by 
“clear and convincing evidence to the contrary.” 

 
D. Approval of Attorneys’ Fees 

 
he workers’ compensation judge must approve the claimant’s attorney’s fees.  

Notably, the Bill provides that “no attorney’s fees to be charged employees shall be in 
excess of twenty-percent (20%) of the amount of the recovery or award….” 

 
E. Right to Reconsideration 

 
The prior Right of Reconsider changes to state that “[a]ll amounts paid by the 

employer and received by the employee…by lump sum payments, shall be final, but the 
amount of any award payable periodically for more than six (6) months may be 
modified.” 
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